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Ashutosh Kumar Judge, Patna High Court
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B a1el o fafd S7d & S AN & AI—AT A BT ) AT TS
AT BRI T favar B |

H STfErder Ud WIR®T & FHerdl Bl HIHAT HRAT 3 |

2N 7/
(@AY BAR)



Satguru Sadan,
Road No.-13B
Rajendra Nagar,
Patna.

Anjani Kumar Sharan
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Sandeep Kumar Judge, Patna High Court
Dated : 10" may, 2024
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Harish Kumar Judge, Patna High Court

Message

In the hallowed halls of justice, may Nayaypunj's Annual
Souvenir stand as a beacon of legal enlightenment, illuminating the path
for all who navigate the complexities of the law. May each page of this
esteemed publication be adorned with the rich tapestry of legal wisdom,
woven together by the insights of scholars, practitioner, and jurists
alike. Let its contents serve as a reservoir of knowledge, nurturing the
minds of aspiring legal minds and seasoned professionals alike. Here's
to a publication that not only commemorates the noble pursuit of justice

but also fuels the flames of legal excellence for generations to come.

With Best Wishes. W \){m
Justice'Harish Kumar



Shalilendra Singh Judge, Patna High Court

Dated : 10" may, 2024

Message

Natural Justice implies fairness, reasonableness and equality. It refers to the
basic fundamental principles of fair treatment. These principles include the duty to
give someone a fair hearing, the duty to ensure that the matter is decided by someone
who is impartial, etc. Under the Constitution of India, the principles of natural justice

are firmly embodied under Articles 14 and 21.

According to A.V. Dicey’s concept of Rule of law, no one should be above the
law. Even the king must be subject to the law of the land. In essence, the Rule of Law
serves the domain of Natural justice which requires that every person, regardless of
his position, must be equal before the law and must get equal protection of law in the
procedures followed by the independent and impartial judicial or quasi-judicial
bodies. If the judicial or quasi-judicial bodies do not comprehend to, and, follow this
idea of Rule of Law, certainly, in no unclear terms, this will give rise to the
arbitrariness and thus, would violate the principles of natural justice.

In India, the principle of Natural Justice is prevalent from the ancient times. It
finds place in Kautilya’s Arthashastra. Lord Hewart in Rex v. Sussex Justices, [1924] 1
KB 256, penned down the dictum that “Justice must not only be done, but it must also
be seen to be done.” Keeping in view the said dictum, it becomes important for the
adjudicatory bodies that they observe the principles of natural justice in its true form
and spirit which will further strengthen the Rule of Law in the country.

(Shalilendra Singh)



Arun Kumar Jha Judge, Patna High Court

Message

I am informed that Adhivakta Parishad, Bihar intends to bring out its Annual
Souvenir 'Nayayapunj'; on the occasion of its State Conference with theme "Natural
Justice vis-a-vis The Rule of Law'. It gladdens my heart to know that a seminal topic
has been chosen for the conference and the Souvenir would be published,
encompassing articles on the theme 'Natural Justice vis-a-vis The Rule of Law'. The
principles of natural justice have been crystallized in form with the passage of time
and the same ensures fairness and impartiality in all actions of the State, whether
administrative or judicial. On the other had, Rule of Law declares the supremacy of
law in any democratic republican society that there would be equality before the law
and equal protection of the laws available to each and every one, irrespective of his
position in the society.

Keeping this background in mind, I extend my good wishes to Adhivakta
Parishad, Bihar and congratulate all its members for coming out with the theme which
is much relevant in the present times. I hope the articles in the Souvenir would clear
the cobwebs of doubt and illuminate the path of seekers of knowledge.

With these words, I wish all the best towards the launch of Souvenir
'Nayayapunj'and again congratulate all the members of Adhivakta Parishad, Bihar of

their endeavour.

(Arun Kumar Jha)
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takenin the book Legal and Constitutional History of India, Vol-1, authored by Justice M. Rama Jois)
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legislative power" (page-1340)
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Cr.P.C.

— An informant can move the High Court u/ss-397 and 401 of the Cr.P.C.
against an order of acquittal, such right was not available to the victim if he
was not the informant of the case.

2024(2) PLJR 285 (S.J.) (Aruna Devi v/s The State of Bihar).




NATURAL JUSTICE VIS-A-VIS RULE OF LAW

It is fairly said by French Philosopher Victor Cousin and I would like
to quote, “The Universal and Absolute law is that Natural Justice
which cannot be written down, but which appeals to the hearts of
all.”

So to speak, one cannot leap towards firmly and squarely to one
singular meaning of Natural Justice, rather it can only be conceived
as a crystallisation of a system of legal and moral principles that are
purported to be based on human nature and reason and moralistic
ideas of right and wrong, over a period of time.

Mr. Justice AJL‘(::]!( umar Sinha In Plato's book 'Republic’, Plato drew Justice as perfectly adopted to

Patna High Court the 'main nature' which can be discovered by reason, he treated

Justice as one of the four (4) principles of virtues, the other three (3)

being temperance, wisdom and courage. Justice was regarded as the supreme virtue which
harmonizes all other virtues.

Natural Law or Justice of stoics followed ideas of all men equal. It consisted not of the rules that are
actually common to all people but rules that derives from the essential nature of man as human
beings.

These norms and moves took shape of legal jurisprudence, strengthening ideas of Natural Justice, and
also did set the gold standard for the legal posterity to observe, maintain, and to help find their
superior wisdom in shaping a just and fair society.

Linguistically, Justice is derived from a latin word 'Jus' meaning the quality of being 'just, impartial
and fair in conscience and in acts, it thus can be interpreted as justice means that societal set up in
which everybody is restrained by mutual relations.

In the modern day, this theory needs as much merit abiding attention that, justice has now become
synonymous to PUBLIC WELFARE, As also David Hume expressed long back that public utility is the
sole origin of justice.

In Democratic countries, strict letters of law cannot be separated from Justice.
Ideally,

(a) Law should be just.

(b) there should be justice according to law.

Justice is thus seen as an attribute of law and impartiality and fairness are understood as aspects of
justice.

Natural Justice is known as procedural fairness, it is a fundamental principle in law which ensures
fairness and impartiality in legal proceedings.

Mainstay of Natural Justice include two main components, Right to fair hearing and the rule against
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bias.

The Due processes are another element which plays a crucial part in securing the ends of justice.
Furthermore, it is unwritten law (jus-non-scriptum) or it is the law of reason, it acts as a great
humanising principle intended to invest law with fairness and to prevent miscarriage of justice, with
the passage of time some principles have evolved and condensed and today have become well
recognised principles of law.

Audi Alteram Partem, no man should be condemned unheard, that both sides must be heard before
passing of order. This is one of the important aspects of Natural Justice which is applicable in modern
day courts. Natural Justice is malleable concept, it cannot be applied in a straight jacketed formula, it
depends on the facts and circumstances of each case.

The rule of law also known as 'supremacy of law' it can be understood by the function it performs.
Essentially, rule of law maintains the integrity of the legal systems. It ensures that all individuals,
including the government are subject to as well as accountable to law.

Without Rule of Law societies would be rendered vulnerable to corruption, injustice and arbitrary
exercise of power. It ensures and encourages fairness, equality and accountability within the society.

Rule of Law along with Natural Justice is a procedural requirement ensuring a strong safeguard
against any judicial/administrative action adversely affecting the substantive rights of individuals.

To sum up, Natural Justice and Rule of Law go hand in hand, by upholding these principles, societies
can strive towards justice, equality and the protection of individual rights. Observance of these
principles of Natural Justice and Rule of Law is a must in contemporary judiciaries, for fixing the deep-
societal conundrums.

Funnily enough, what is sauce for the goose should always be sauce for the gander, in
commensurating to the interest of fairness of justice.

As members of the Judiciary it is however even important to note and to be acutely aware that 'Human
Judgement can be fallible' and in our never dying pursuit of securing the ends of justice, we need to
make peace with the fact thataslong as our heart stays at the right place and members gauge on 'what
should be done', have not lost their sense of objectivity and that our thoughts conscience and act are
congruent to the ideas of natural justice. Vis-a-vis rule of law, we shall always shine bright as a
'glimmer of hope' to the last man standing seeking justice at our hands.

In the greater scheme of things, Natural Justice and Rule of Law are not mutually exclusive rather are
elusive goals, and we as custodians of our constitution must see that these principles are not thwarted
by sub terfuges, issues of jurisdictional Excuses, Judicial overreach, impartiality, arbitrary actions
still bane us but as injustice plays out, we should not turn a Nelsons eye rather work in unison to
create a just, rule-based and fair society, with the tools of Natural Justice and Rule of Law that is
bestowed upon us.

Rather optimistically, I would quote that' 'There is No complete order, there is always to choose from
chaos OR Manageable chaos.'
Note : Author is the Hon'ble Judge of the Hon'ble Patna High Court
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NATURAL JUSTICE VIS-A-VIS The RULE OF LAW

Natural justice, a concept of common law, as commonly understood
is absence of bias and fairness in any conduct and has been a part of
India's legal system since time immemorial. Natural justice ideals
are deeply ingrained in Indian ethos and culture, and even Kings
and Monarchs were expected to act fairly and impartially. At the
same time, Rule of Law was not an alien concept in Ancient India as

reflected from the old saying 'no matter howsoever high you are, the
law is above you'. The necessity for a rule-based,

Mr. Justice Arun Kumar Jha ordered structure became apparent in the Vedic era, even when the
Judge . s . . .
Patna Higgh Court societies were simple, and life was not complicated. As a result of

this requirement, the concepts of natural justice and the Rule of Law
began to take tangible form. While early systems were mostly monarchies and did not exactly follow
these principles as they are understood today, there were cases in which even kings followed the rules
of the land because they were expected to abide by it by society, the paramount concern of the society
being the preservation of justice. In one of the verses of 'Manusmriti, it has been beautifully expressed
asunder :

'8.15. e uq gal gfva gt et e | o gl 9 gwaan | @
el garsaelid 111511

Justice, being violated, destrqys; justice, being preserved, preserves:
therefore justice must not be violated, lest violated justice destroy us”.

In this background, it's critical to understand how the Rule of Law and the concepts of natural
justice interact.

When we talk about natural justice or its principles, we mean fair play in action. It signifies
that the actions conducted by the state should be fair and impartial. The principles of natural justice
include the rule against bias, the rule of fair hearing, and the rule of reasoned decision.

1. Right to be heard: This principle guarantees that all parties participating in a procedure
prescribed by law have the opportunity to state their case, respond to the evidence and
arguments presented against them, and be heard by an impartial decision-maker. It prevents
decisions from being taken without involvement from the affected parties, protecting
individuals'rights to a fair process.

2. Rule against bias: This rule bans decision-makers from having any personal interests,
prejudices, or biases that could influence their decisions. It demands decision-makers to be
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impartial and unbiased, ensuring that decisions are made entirely on the merits of the case
and are not swayed by outside circumstances.

3. Reasoned decision: The authorities' actions must be justified by reasoned conclusions.
Authorities are expected to provide clear explanations for their decisions. The decision should
reflect the thought process of the authority who issued the commands. The rationale used here
helps to develop faith in the actions of the authorities/state. It eliminates any bias. The
reasoned orders usher in a transparent society that values impartiality, openness, and
accountability.

Moreover, reasoned orders are hallmark of a sound judicial system. The Hon'ble Supreme Court
in the case of Sadhu Saran Singh vs State of Uttar Pradesh. reported in (2016) 4 SCC 357 has held that
reason is the heartbeat of a judgment. Reason is the heartbeat of every conclusion, and without the
same it becomes lifeless: Raj Kishore Jha v. State of Bihar (2003) 11 SCC519.

The requirement of reasoning transcends across other jurisdictions too, even in respect of
administrative orders. Lord Denning in Breen v. Amalgamated Engg. Union [(1971) 2 QB 175
observed :'The giving of reasons is one of the fundamentals of good administration." Further in
Alexander Machinery (Dudley) Ltd. v. Crabtree [1974 ICR 120 (NIRC)] it was observed:

'Failure to give reasons amounts to denial of justice. Reasons are live links between the
mind of the decision-taker to the controversy in question and the decision or
conclusion arrived at.'

On the other hand, rule of law denotes the fundamental principles of governance in a
democratic society. It simply means society governed by the law and not by the rule of men. In a
society governed by the Rule of Law all individuals irrespective of their status are subject to the same
laws which are to be applied consistently, uniformly and with certainty to all. At the same time, law
must be just, fair, equitable and reasonable and not any law san all these characteristics.

A.V. Dicey in his exposition on rule of law described it in the following words :

"I.  Supremacy of Law : The First meaning of the Rule of Law is that 'no man is punishable or can
lawfully be made to suffer in body or goods except for a distinct breach of law established in the
ordinary legal manner before the ordinary courts of the land.

Equality before Law : the Second meaning of the Rule of Law is no man is above law.

3. Predominance of Legal Spirit or the Third meaning of the Rule of Law is the general principles
of the constitution are the result of juridical decisions determining rights of private persons in
particular cases brought before the Court.”

In any modern society, the Rule of Law guarantees justice, equality, and order. It serves as an
assurance to all members of society that no one, regardless of status or power, is above the law. It
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embodies the idea that all individuals and institutions are to be regulated by the same legal principles
and subject to the same laws. Even governments could not claim exemptions. It serves as a protection
against arbitrary government action while also promoting fairness, predictability, and openness. A
society without the Rule of Law would collapse into a dystopia, with the powerful exploiting the
vulnerable and no justice. The absence of the Rule of Law makes the pursuit of justice unreal.

The Rule of Law in a community promotes democracy and serves as a bulwark against tyranny.
It also assures that the state respects citizens' rights and does not violate them. It restricts
government action to constitutional constraints. The Rule of Law, if violated, would result in the loss
of each individual's inherent dignity and rights since it serves as a safeguard against discrimination,
arbitrary action and abuse of power. The preservation of the Rule of Law would contribute to the
maintenance of societal order and cohesion. At the same time, it would enable varied communities to
cohabit peacefully while also allowing for conflict resolution through legal channels rather than
resorting to violence and other barbarous tactics. Similarly, legal certainty and property rights are
critical for economic growth and investment. A strong legal framework generates trust and stability,
which promotes economic progress in society.

The concepts of natural justice and the Rule of Law are inextricably linked, and these two
systems work together to provide fairness, transparency, and accountability in both administrative
and judicial settings. Thus, we defend equality while also ensuring fairness and impartiality in all
activities of the state. In the case of India, these two ideas have been elevated to the maximum level to
protect the rights of all citizens and non-citizens. The principle of natural justice is an extension of the
Rule of Law.

However, in today's civil society, the Rule of Law is constantly threatened despite being a
cornerstone of democracy. Corruption, political intervention, and a lack of supportive legal
institutions are real threats to the very existence of the Rule of Law. This presents a significant
challenge to all stakeholders and necessitates a collaborative effort by all, including civil society,
government, and non-governmental organisations, to strengthen legal frameworks, increase judicial
independence, and foster a culture of respect for the law.

Thus, from the time of the "Vedas" to the current Indian Constitution, we have come a long way:.
However, the powerful undercurrent that has existed since the beginning of time, especially during
the "Smrities" period, continues to flow underneath the modern principles of natural justice and the
Rule of Law. We cannot think of a society that does not uphold the values of natural justice or the Rule
of Law and yet be just and equitable. It's simply inconceivable. Therefore, as the main actors in the
Indian legal system, it is our duty to make sure that the fundamental tenets of democracy—natural
justice and the Rule of Law—are upheld and safeguarded in order to maintain the well-being of
society.

Note : Author is the Hon'ble Judge of the Hon'ble Patna High Court
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Independence of Constitutional Courts:

A Review of the Constitutional Provisions and Practice

Abstract

The selection of judges for the constitutional courts in India has
been a topic of disagreement between institutions, legal principles,
and public discussion. This problem highlights the need of
protecting the institutional autonomy of the court from the
increasing influence of the executive branch, while also
acknowledging the legitimate issues with the Collegium system.
This article suggests that the judicial appointment process must be
significantly reconsidered in the discussions about judicial primacy
Dr. K. K. Dwivedi as the’ only means of ensuring indepf{ndence. 'The. article
Dean emphasizes the need of thorough public examination and
School %fu'a‘;‘,",‘{é{‘jﬁﬂ,ceerg[’yﬁj Sovemance  discussion on the judicial appointments process to enhance
impartiality and openness, ultimately fostering accountability for
?{2;2?3{1 gggg:’ the judiciary. What is crucial is to start a significant debate and
School of Law, Justice and Governance  discussion between the judiciary and other government bodies to

Gautam Buddha University, Greater Noda . . . . . e g s
address inefficiencies and disagreement between the judiciary and

politics.

Key Words- Constitutional courts, Independence, Appointment, Collegium system, NJAC.
Introduction

Judicial independence is essential for a society that seeks to be free, equal, and democratic. The
judiciary's independence is closely linked to how justices are appointed in constitutional courts. The
people of India view the constitutional courts, which include the Supreme Court and the High Courts,
as institutions that protect their fundamental rights, safeguard the basic structure of the Indian
Constitution, and prevent the misuse of power by public officials. This has significantly elevated the
judiciary's significance'.

Appointing judges to the constitutional courts in India has always been a contentious topic.
Appointing judges is vital for maintaining an independent and effective judiciary’. Any errors or
problems in this process may significantly impact the judicial system and the rule of law. The
appointment of judges in India has been a subject of controversy due to the creation and subsequent
invalidation of the National Judicial Appointments Commission (NJAC). The NJAC was suggested as a
constitutional amendment to revamp the current appointment procedure and enhance openness and
accountability. It sought to supplant the collegium system that had been established for many
decades.

A cohort of senior judges of the Supreme Court and the Chief Justice of India (CJI) assess and
recommend candidates for appointment to the higher judiciary under the collegium system presently
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in effect in India. The collegium is comprised of the Chief Justice of India and four most senior judges.
Commencing in 1990s, a sequence of decisions rendered by the Supreme Court laid the foundation for
this system”.

It was believed that the NJAC was an effort to rectify some of the deficiencies associated with the
collegium system. It was suggested that the CJI, two senior judges, Law minister, and two eminent
individuals comprise the six-member commission. By involving non-judicial members in the
appointment process, the NJAC sought to foster a decision-making procedure that was more inclusive
and diverse. Nevertheless, the NJAC encountered substantial resistance and was petitioned before the
Supreme Court on the grounds that it violated a fundamental provision of the Constitution, namely
judicial independence. In 2015, a five-judge panel of the Supreme Court rendered a verdict of
unconstitutionality and invalidation against the NJAC. In upholding the collegium system as the
legitimate approach to appointing justices, the court argued that it served as an essential precaution
to maintain the independence of the judiciary.

The reactions to the decision to invalidate the NJAC were varied. Advocates of the collegium system
contended that its preservation of the constitutional courts' independence and prevention of
executive meddling in the appointment procedure were both indispensable. They held the belief that,
notwithstanding its imperfections, the collegium system offered a degree of transparency and
accountability. Conversely, detractors of the collegium system emphasized its inadequate
transparency, exclusion of varied viewpoints, and consolidation of authority among a select group of
justices®.

Decisions rendered by the Supreme Court frequently make headlines. Nevertheless, it has recently
engaged in self-defense regarding the operation of the collegium system. The ongoing dispute
between the judiciary and the government regarding the appointment of justices is intensifying,
particularly in light of the Union Law Minister's stance advocating for the rejection of the collegium
system’. Paradoxically, the Supreme Court opined that public criticism of the established system
might incite perplexity; in the event that the government desires to alter the system, it is within the
authority of Parliament to modify the Constitution, a process that is susceptible to judicial review”.

Rijiju stated at the Times Now Summit that the Constitution of India is a "religious document" that the
government, in particular, regards. "Can you specify the article in the constitution where the collegium
system is mentioned?" he inquired. The executive asserts that Article 124(2) and 217 of the
Constitution grant the President (i.e. the executive) the authority to appoint justices without
obtaining assent, but rather through "consultation" with the Chief Justice.

Speaking at the India Today Conclave 2023, Chief Justice of India (CJI) DY Chandrachud stated that the
collegium system is the most effective for appointing judges. Further, he stated, "While no system is
flawless, this particular system represents the pinnacle of our development." However, the primary
aim was to safeguard the autonomy of the judiciary, an intrinsic and fundamental principle. "If we
want the judiciary to be independent, we must shield it from external influences."

Constitutional Provisions and Practice

The Constitution of India is the primary legislation of the country, serving as the basis from which all
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other statutes get their legitimacy and should adhere to. All authorities of the state

and its various organs originate from it and must be used in accordance with the criteria and
restrictions specified in it". The constitution creates a parliamentary form of government in which the
administrative and legislative branches are not strictly separated, although they are clearly
distinguished from the judiciary.

"To separate the judiciary from the executive in the public services of the state," the Indian
Constitution instructs the state to do in a very particular manner®. The Supreme Court has utilized this
provision to argue for the separation of the judicial branch from the other two departments of
government at all levels, starting with the lowest court and extending all the way up to the Supreme
Court..’

The Constitution designates the Union and the States as having separate bodies of government and
powers. Although the Union and States maintain distinct executive and legislative branches, an
independent judiciary is not present. The lower or subordinate courts are positioned at the base of the
judiciary's pyramidal structure, followed by the High Courts in the middle, and finally the Supreme
Court. Although the subordinate courts are subject to state regulation for financial and administrative
matters, their primary oversight remains with the High Courts™. The Union primarily exercises
regulatory authority over the High Courts, with the states contributing to a certain extent in matters
such as the appointment of judges and other personnel, as well as the management of finances''. It is
only within the purview of the Union's regulatory powers that the Supreme Court operates™. All courts
have the authority to hear and rule on issues that fall within the laws of both the Union and the states,
with the exception of those that are limited by geographical boundaries. The unitary nature of the
judicial system is not a natural occurrence; rather, it is the result of a conscious and deliberate act on
the part of the people who drafted the constitution. They thought that a unified court and consistent
laws were essential for maintaining the country's cohesion and for setting consistent norms of
judicial conduct and autonomy.

I. Constitutional Provisions
The Supreme Court of India

The Supreme Court of India is comprised of a Chief Justice and 33 other justices. The judges are
selected by the President of India following consultation with such judges of the Supreme Court and of
the High Courts in the States as the President may deem necessary”. The appointment of a judge,
except the Chief Justice, requires consultation with the Chief Justice of India. Supreme Court judges,
including the Chief Justice, serve until the age of sixty-five. Resignation or removal from office may
occur sooner. Removal can only occur if the judge has shown misbehavior or incapacity or if the
President orders removal after a majority of the membership and two-thirds of each House of
Parliament present an address to the President in the same session. Only one judge removal effort has
failed. Judges promise to uphold the constitution and laws without fear, favor, or ill intent before
assuming office.

Eachjudge is granted a salary and other benefits and rights as outlined in the constitution, which may
be adjusted by Parliament to increase but not decrease'. The constitution includes provisions for the
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selection of the acting Chief Justice of India and ad hoc justices, as well as for the presence of retired
judges during Supreme Court sessions”. Being a court of record, the Supreme Court has the power to
punish contempt™. It is located in Delhi, but may have meetings in other places". It has very broad
original, appellate, and advisory jurisdictions'®. The Supreme Court possesses the authority to review
its rulings, issue orders to ensure complete justice in any case, enforce its judgments, mandate
attendance, investigation, and discovery, transfer cases between High Courts, and govern its own
practices and procedures”. Parliament may expand the authority of the Supreme Court and provide
additional authorities to ensure more efficient execution of its jurisdiction®. The law pronounced by
the Court is obligatory for all courts in India®'.

The High Courts

While Parliament possesses the power to institute a joint High Court for two or more States, or for two
or more States plus a Union Territory, each State is constitutionally endowed with its own High
Court™. Every High Court has the authority to penalize for contempt as it is a court of record”. The
President may sometimes decide to appoint additional judges to the High Courts, in addition to the
Chief Justice™. The Governor of the State, the Chief Justice of the High Court, and the Chief Justice of
India are consulted before the President appoints justices to the High Court™. Judges remain in office
until they are sixty-two unless they retire, are removed from office, or are nominated to the Supreme
Court. Their removal is analogous to that of a Supreme Court judge, and they retain their position for
the duration of their exemplary behavior.

Ajudge may only be appointed by an Indian citizen who has served as an advocate for 10 years or who
has maintained a judicial position for at least ten years. A comparable oath is taken by each High
Court judge as by a Supreme Court judge™. Judges of High Courts are not allowed to appear or take
action before any court or body other than the Supreme Court or another High Court they have not
previously served in”’. The constitution also specifies the High Court justices' salaries, allowances,
and other rights and privileges, which may only be increased by Parliament™. The constitution also
allows for the appointment of retired judges, extra justices, and an interim Chief Justice during High
Court sessions™.

Ajudge of the High Court may be transferred between High Courts. In addition to their broad original
and appellate jurisdiction, the High Courts also have the authority to issue writs for any purpose,
including the enforcement of the Fundamental Rights™. In addition to exercising authority over all
courts and tribunals within its territorial jurisdiction, each High Court possesses the power to
superintend such proceedings and withdraw cases that pertain to significant legal issues, including
the interpretation of the constitution®. The High Court's Chief Justice selects and manages the work of
its employees, including officers and servants.

The administrative costs of the High Court, which include the salaries and other benefits of the judges
and other personnel, are deducted from that State's Consolidated Fund™.

The Subordinate Courts

District judges' courts are the highest subordinate courts. District judges are appointed by a State's
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Governor in cooperation with its High Court. A District Judge may only be appointed if the candidate is
currently employed by the Union or the State, or if the candidate has been nominated by the High
Court and has practiced law for at least seven years™. Appointments to the State's judicial service
below the level of district judge are made by the Governor in line with regulations developed in
cooperation with the State Public Service Commission and the High Court™. The High Court is in
charge of posting, promoting, and providing leave to members of the judicial service, as well as
overseeing district courts and lesser courts. These rules may be applied to all judges in a state by the
governor of that state™.

99th Constitutional Amendment

In spite of the fact that the collegium system that the court developed was praised for its ability to
prevent political involvement in the nomination of judges, it was also attacked for the fact that it
amended the Constitution in such a way that it established a monopoly of judges in the appointment
of judges in higher judiciary i.e. Supreme Court and High Courts.

As a consequence of this, a suggestion was made to modify the Constitution and replace the collegium
with a judicial commission that would consist of judges, executives, and other specialists. The last
day of 2014 saw the amendment of the Constitution, which was also accompanied by the support act.
Found in Article 124A of the Constitution, the National Judicial Appointment Commission Act, 2014
was established by the 99th Amendment to the Constitution. Articles 124B and 124C detail the duties
of the Act as well as the authority of Parliament to initiate legislative action™.

The aforementioned change resulted in many adjustments to the rules governing the appointing of
judges to the Supreme Court, the High Court, and the transfer of justices to the High Court.

The modifications were substantial and had an effect on the way the judicial system in India operates.
As an additional benefit, the statute gives the President the authority to take action based on the
recommendations made by the National Judicial Appointment Commission statute.

I1. Constitutional Practice

The parts of the constitution that were summed up above seem to be the most thorough of any. The
people who wrote the Indian Constitution thought they had done everything possible to protect the
freedom of the courts. They thought the individuals tasked with enforcing the constitution would
ensure its proper functioning. Their goals have been achieved, however it wasn't always an easy
journey. It will be seen that some of the problems started soon after the constitution was put into
place, while others have come up later.

A lot of them have been fixed peacefully and hopefully for good, but some are still going on. But it's
important to note that the above constitutional system has been around for a long time and hasn't
changed much”. The constitution says that legislative and executive acts must be reviewed by the
courts. As soon as the first case came up, soon after the constitution went into effect, the courts
started using this power without anyone having any questions™. Also, the government has never
liked it when the courts threw out laws and orders from the executive branch. This was especially true
when it came to taking property without permission. Because of this, the law was changed a lot in its
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early years. This method undermined the independence of the court since any rulings that clashed
with the administration may be overridden by constitutional revision.

In 1967, the Supreme Court ruled that no future modification to the constitution may diminish or limit
Fundamental Rights. In 1973, the Court reversed its previous ruling and supported the modifications
that nullified it. However, the Court put a further restriction on the power of modification, declaring
that the essential structure of the constitution could not be changed. This Act is still in place and has
been utilized on multiple occasions to overturn constitutional amendments. Judicial independence
and judicial scrutiny are regarded as key components of the Indian Constitution. As a consequence,
the Court deemed any revisions that attempted to eliminate or weaken these components invalid. The
Courtreversed a constitutional amendment requiring the government to adopt or reject the verdict of a
tribunal, rather than a court in the truest sense. Laws that simply repeal a court verdict without
changing the legal basis of that decision have also been considered illegal. The courts have expanded
the scope of judicial review by lowering the need for locus standi, adding public interest litigation, and
discarding the concept of political concerns.

Judicial independence is a contentious but cherished principle in a democratic system. One significant
issue in the discussion over the autonomy of the Indian judiciary is the process of selecting judges™.
The Indian Constitution established a system of 'consultation' with certain justices from the Supreme
Court and/or High Court as determined by the President. Article 124 grants the court the final
authority on nominations via various legal proceedings. The present procedure in place is the
Supreme Court's collegium system, which was established based on three of its own judgments
referred to as the Three Judges Case™. The collegium comprises the five most senior justices of the
Supreme Court and allows judges to choose and transfer their junior colleagues without external
government involvement. Concerns arose in 1973 over the possibility of presidential meddling in the
selection process.

FirstJudges Case

In the case of S.P Gupta v. Union of India*, A seven-Judge Bench delivered the ruling in the First
Judges Case on December 30, 1981, with a majority of 4:3. The President once had the unique
authority to appoint judges to the higher courts. The verdict clarified that "consultation" does not
imply "concurrence." The Supreme Court ruled that the President is not obligated to accept the Chief
Justice of India's advice while making appointments. It also established that the authority to select
Judges under Article 124 belongs to the President, who might disregard the opinions of those
consulted. The statement affirmed that the Chief Justice of India's proposal on judicial appointments
and transfers may be rejected only with strong and convincing reasons. This choice sparked more
arguments and conversations on the need of a more autonomous and clear appointment procedure.

In Second Judges Case

In Subhash Sharma v. Union of India, a three-judge bench questioned the validity of the First Judges
Case and suggested that the majority opinion from that case should be reviewed by a bigger bench.
The Chief Justice of India convened a nine-judge bench to explore two particular cases. Was the Chief
Justice of India's view entitled to primacy in the appointment and transfer of Supreme Court and High
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Courtjudges? Secondly, was the determination of the judge-strength in High Courts subject to judicial
review? Supreme Court overturned the ruling in the First Judges Case by a majority of 7:2. The ruling
was issued on October 6, 1993. The power to choose judges for the higher judiciary was transferred
from the executive branch to the Chief Justice of India by a joint decision by a panel of judges called the
collegium. The statement indicated that the Chief Justice of India just had to seek advice from the two
most senior judges™.

Third Judges Case

The President of India utilized his power under Article 143 to refer nine questions to the Supreme
Court for clarification because he was unsure how the Union of India should interpret the Second
Judges Case. A nine-judge panel provided a unanimous response to the reference on October 28, 1998.
The collegium of judges, led by the Chief Justice of India, has the ultimate power to make nominations
to the higher judiciary. The President is likely to agree with the proposals. The Supreme Court bench
observed that the phrase "consultation with the Chief Justice of India" in Article 217(1) of the Indian
Constitution necessitates seeking input from many judges in order to determine the Chief Justice of
India's view. The Chief Justice of India's personal opinion alone does not qualify as "consultation" as
defined in the Article. After conferring with the four most senior puisne judges of the Supreme Court,
the Chief Justice of India is obligated to recommend the appointment of a Supreme Court judge and the
transfer of a Chief Justice or puisne judge of a High Court. The Chief Justice of India cannot make
decisions alone about the non-appointment of a judge without consulting other Supreme Court
justices, based on facts provided by the government of India. A key standard set in the Second Judges
Case was modified in the Third Judges Case. The modification included expanding the "collegium" that
selects Supreme Court justices to comprise the Chief Justice of India and four of the most senior judges,
as opposed to the two most senior judges as determined in the Second judges Case™.

Fourth Judges Case

The case of Supreme Court Advocates-on-Record-Association and another v. Union of India" is often
referred to as the Fourth Judges Case. The National Judicial Appointment Commission Act of 2014 was
challenged in the Supreme Court prior to its implementation. After coming into effect, the court, with a
4:1 majority, ruled the amendment illegal, unconstitutional, and nullified. The court upheld judicial
independence, a fundamental aspect of the Constitution, by declaring the amendment illegal.
According to the Supreme Court, Article 124A is insufficient to support the judiciary's supremacy since
it does not provide the National Judicial Appointment Commission's judicial branch with enough
representation. A key component of the Constitution, the judiciary's independence, is seen to have
been violated by this shortcoming. The National Judicial Appointment Commission Act and the 99th
Amendment were deemed "unconstitutional and invalid" by the Supreme Court. The court held that
the procedure used before to the 99th Amendment should be followed for appointments to the
Supreme Court, High Court, ChiefJustice of India, and judge transfers. Put simply, the court upheld the
prior system and deemed the National Judicial Appointment Commission to be unlawful®.

The Way Forward: Striking a Balance between Accountability and Independence

For all parties involved, the current judge appointment procedure is far from ideal. The Executive
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proffers protracted delays to the judicial collegium's recruitment decisions, yet the validly elected
Executive is deprived of any significant legal-institutional influence in the appointment process.
Important components of the judicial nominations process should be reconsidered in light of that.
This includes the collegium's rather ambiguous operation, the absence of reliable standards for
evaluating applicants, and the pervasive nepotism and self-perpetration. The minutes of the
collegium's meetings were attempted to be made public, but the exercise's main goal was quickly
abandoned™. This case emphasizes the need of putting thorough institutional and structural reform
ahead of piecemeal changes. As a result, it's crucial to think carefully about and take advice from
certain changes that have been put into place in other countries. The Constitutional Reform Act of
2005 delineated the parameters for judicial nominations in the United Kingdom and created an
autonomous Judicial nominations Commission (JAC). The Act mandates that appointments be made
"solely on merit" and only after the selection committee determines that the applicant is "of good
character”." The JAC selects applicants based on five predetermined merit criteria. Intellectual
aptitude (enough legal knowledge and experience in the selected sector), as well as character
attributes (objectivity, professionalism, decisiveness, and ability to collaborate well with others),
understanding and dealing fairly (treating everyone with respect regardless of background and
patience), communication skKills (ability to maintain authority when questioned and explain
decisions succinctly), and efficiency (ability to work under pressure and produce scrupulous
judgements quickly) are some examples of these®. These standards ensure that only the most worthy
and outstanding people attain the top positions in the judiciary, since judges are crucial to the
administration of justice. Implementing these requirements in the Indian judiciary will greatly reduce
corruption in the legal system and restore the public's trust in it. Two criteria, fairness and efficiency,
are especially suitable for the Indian situation. An incredibly diversified caste and religious
background in India is believed to introduce biases that hinder the rule of law and impartial
administration of justice. There is a significant backlog of cases in the legal system awaiting
resolution. Appointing the most effective people as judges will certainly assist decrease this backlog
and guarantee justice for Indian residents, since delayed justice is tantamount to denied justice.

In the United States, applicants for the Supreme Court are questioned by the Senate on both their
judicial opinions and personal lives. The proceedings are aired and open to the public. Given current
rulings about live-streaming of court hearings and the emphasis on openness, such a degree of
transparency in Collegium proceedings should be announced®. The proposal to publish the minutes of
Collegium meetings is a commendable move in this direction. The concern that publicly disclosing
grounds for a candidate's rejection may harm their image is irrelevant in light of the need of openness
and accountability, which judicial independence does not cover

Conclusion

No doubt, the Indian judiciary needs structural and administrative changes. The higher court is
praised for its power to bend the moral cosmos toward justice, yet it is often condemned for its ad hoc,
inconsistent, and opaque operation. What the institution thinks itself will determine its path. The
judiciary should review the Collegium method of nominations to remedy the current judicial
appointment issues, including the NJAC case, the delay in judicially recommended appointments, and
the seniority breach dispute. In the key NJAC case, contact with other government organizations and
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the public was avoided. Judges like Justice Chelameshwar's dissent suggests a need for deliberate
discussion on these basic issues. Claiming that 'judicial accountability' and 'judicial independence' are
incompatible is disingenuous. The court should be politically independent while upholding its
constitutional obligation to uphold people' rights and constitutional democracy. Efforts should be
made to establish objective criteria for appointing high-level judges who are trustworthy, decisive,
and effective. The judge appointment process should be subject to public review™. Disclosing
candidate information, qualifications, and selection committee processes would demonstrate to the
public that justice is based on openness. Finally, independent Bar Associations and Bar Councils, as
well as a vigorous and aggressive legal academia, media, and civil society, must take an active part in
assuring the selection process's openness and integrity. The opportunity to involve 'eminent
individuals' in the selection process that the NJAC partly provides should not be overlooked, and
suitable mechanisms for effective and meaningful civil society participation in this vital process
should be carefully explored. The selection approach should include affirmative action for
underrepresented populations and align with the constitution's aim of diversity and inclusion. The
argument must shift from judicial supremacy to establishing a genuinely democratic and worthy
procedure for judge selections.
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PRINCIPLES OF NATURAL JUSTICE

Indeed, the concept of natural justice, though not explicitly
mentioned in the Indian Constitution, is deeply ingrained in the
Indian legal system and is considered a fundamental aspect of the
administration of justice. Natural justice, also known as procedural
fairness, is a concept derived from common law principles and has
itsroots in the idea of 'Jus Natural,' meaning the law of nature.

Natural justice encompasses principles such as the right to be

heard, the right to a fair and impartial hearing, and the right to a

decision-maker who is unbiased and free from any prejudgment.

Adv Sudhanshu Shekhar Kr. Thes.e pr.mcu)les are essential to ens'ure that the process of decision-
LL.B (University of Delhi) making is fair, transparent, and equitable.

Initially, the concept of natural justice was restricted to judicial
proceedings, with courts being required to adhere strictly to these
principles in their decisions. However, as the role of administrative authorities expanded, the
application of natural justice principles also extended to administrative decisions. This shift
recognized that administrative actions, much like judicial decisions, have significant impacts on
individuals' rights and, therefore, should be subject to the same standards of fairness and
impartiality.

Protecting Individual Rights

The principles of natural justice protect the substantive rights of individuals by preventing arbitrary
or capricious decisions. When people know they will be treated fairly and impartially, they are more
likely to accept and comply with decisions, even if the outcome is not in their favor. This protection is
especially vital in administrative decisions affecting people's livelihoods, properties, or freedoms.

Preventing Abuse of Power

Natural justice acts as a check on the power of decision-makers. By requiring adherence to fair
procedures, it helps prevent the misuse or abuse of authority. This is particularly important in
administrative contexts where decisions can significantly impact individuals and communities.
Enhancing Legitimacy and Trust

Adherence to natural justice principles enhances the legitimacy of decisions and fosters public trust
in institutions. When people perceive that decisions are made through a fair process, confidence in
the legal and administrative systems is strengthened. This trust is fundamental to maintaining
social order and encouraging voluntary compliance with laws and regulations.

Promoting Accountability and Transparency

Natural justice promotes accountability and transparency in decision making processes. Decision-
makers are required to follow fair procedures and provide reasons for their decisions. This
transparency allows for scrutiny and review, which can identify and correct errors or injustices.

The following parts of the Constitution with their respective expressions convey the idea of
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Natural Justice.

e Preamble: 'Social, Economic and Political' justice, liberty of belief, thought, worship, and
equality of opportunity and status. ? Article 14: Equal protection of the law for all citizens of
India and equality before law

Article 21: Right to liberty and life

Article 22: Provision of fair hearing for an arrested person ?
Article 39-A: Free legal services for disabled and indignant people
Article 311: Constitutional protection for civil servants ?

Article 32, 136, and 226: Constitutional solutions for violations of fundamental rights.

In the Landmark Judgment Menka Gandhi vs. Union Of India AIR 1978 S.C 597 . This decision
implants "due process of law" clause of Article of the constitution of India and extends the horizons of
natural justice to umpteen areas of administrative law.

Principles of Natural Justice
According to traditional English law natural justice classified into two principlesi.e
1. Nemojudexin causa sua (rule againstbias) 2. Audi alteram partem (rule of fair hearing)

1.  Nemo judex in causa sua:- "It means that no one should be a judge in his own case because it
leads to the rule of biases."

Different types of Bias-

e Personal Bias: Personal bias may arise from a variety of relationship e.g, friendship or enmity
rivalry. Mineral Development Corporation Ltd. Vs State of Bihar AIR 1960 SC 468 is an
interesting example of personal bias. Personal bias undermines the fundamental principle of
impartiality, which is essential for ensuring fair and just decision-making. When a decision-
maker is biased, it can erode trust in the judicial system and compromise the integrity of the
legal process. Therefore, it's crucial to address and mitigate personal bias to uphold the
principles of natural justice.

A.K. Kraipak v. Union of India (AIR 1970 SC 150) SC held thata person who serves on a committee
that selects candidates for a job must not be a candidate for the job himself. The logic is that the
judges could be impartial and neutral. In this case, The Court ruled that the object of the Principles
natural Justice is to secure Justice and to prevent miscarriage of Justice.

Pecuniary bias: Pecuniary bias occurs when the adjudicator has a financial interest in the subject

matter of the dispute. Even the slightest financial interest in the litigation's subject matter

disqualifies a person from acting as a judge.

(Manak lal v. Dr.Prem chand, AIR 1957 SC 425) It is obvious that pecuniary interest, howsoever

small it may be in a subject matter of the proceedings, would wholly disqualify a member from acting

asajudge.

e Subject matter bias: Bias regarding the subject matter arises when the judge has a personal
interestin the issue being contested. This bias can occur if the judge has a general interest in the
subject matter or if the decision-maker is directly or indirectly involved in the case's subject
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matter.

A.P.S.R.T.C (AIR 1959 SC 308), the Supreme Court quashed the decision of the Andhra Pradesh
Government to nationalize road transport. The decision was invalidated because the Secretary
of APSRTC, who conducted the hearing, had an interest in the subject matter, leading to subject
matter bias.

Audi alteram partem:- a Latin phrase meaning "hear the other side." It's one of the
cornerstones of natural justice, ensuring fairness in legal proceedings. This principle dictates
thatno one should be condemned without a fair hearing. In legal terms, it mandates thatin any
situation where a person's rights or interests are at stake and action is being taken against
them, they must be given an equal opportunity to present their case and defend themselves.
This includes the right to be informed of the allegations against them, the right to respond to
those allegations, and the right to have their arguments considered by an impartial decision-
maker. Audi alteram partem safeguards against arbitrary or unjust decisions by ensuring that
all parties affected by a decision have the opportunity to participate in the process and have
their perspectives heard.

Contents of fair Hearing:

Right to Notice:-(prior notice of the case to be met)

The first step in ensuring fair hearing in legal proceedings is to serve notice to the affected person,
giving them an opportunity to show cause against the proposed action and provide their explanation.
The hearing begins with the issuance of this notice.

The time, place and nature of hearing.

A statement of specific charges or grounds and proposed action which the person has to meet.
Mustbe clear and unambiguous.

Must afford the party sufficient time, to prepare his case.

Not only provide the sufficient information relating to the case, but he must also be informed of
the penalty proposed tobe imposed in case of his failure to meet the case against him.

Legal authority under which hearing is to be held.
Right to know the evidence against him:-(disclosure of all evidence)

Fair hearing necessitates full disclosure of evidential facts and documents to the parties
involved, allowing them to understand the basis for the decision. This right to know the
materials forms a crucial part of the right to defend oneself. Adjudicating authorities mustbase
their decisions only on the material known to the parties, and considering evidence without the
knowledge of the concerned person violates natural justice.

Right to Cross Examination: Cross-examination is a potent tool for uncovering truth and
revealing falsehoods. However, in administrative adjudications, the right to cross-examine
witnesses may not always be granted automatically. Its necessity depends on the specifics of
each case. The right to cross-examine witnesses should be provided only when circumstances
indicate thatwithoutit, the affected party cannot mount an effective defence.
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Representation by a lawyer: The fourth requirement for a fair hearing is legal representation,
allowing individuals the opportunity to be represented by a lawyer of their choice in a court of
law. This ensures that everyone has the chance to present their case effectively and receive
proper legal guidance.

Right to know evidence: Evidence should not be considered without the other party's
knowledge. Failure to disclose evidence to the affected person has been deemed detrimental in
numerous judicial or quasi-judicial rulings. Adjudicating authorities must rely on information
accessible to all parties. Considering evidence without informing the concerned person violates
natural justice.

Recently, the Allahabad High Court in the matter of Maa Vindhya Stone Crusher Company v.
State of U.P. and Anr. has held thatina civilized society, principles of natural justice ought to be
followed in order to maintain rule of law.

Conclusion:

The judiciary has embraced the principles of natural justice to safeguard public rights from arbitrary
administrative decisions. Throughout proceedings, the primary objective of these principles is to
prevent miscarriages of justice. It's essential to remember that adherence to the principles of natural
justice is equally crucial in determining the validity of decisions made by adjudicating authorities.

In India, the principles of natural justice find expression in Article 14 and Article 21 of the
Constitution. With the incorporation of substantive and procedural due process within Article 21, all
aspects of fairness inherent in the principles of natural justice can be inferred into Article 21.
Violation of these principles leads to arbitrariness, rendering such decisions void or voidable.

Arbitration

A reference to first contract in a Second Contract does not automatically
apply to the arbitration clause of first Contract, unless the second contract
specifically mentions to apply of it.

AIR 2024 SC 1941
(NBCC (India ) Ltd. v/s Zillion Infra Projects Pvt. Ltd.

Family Court Act, 1984

-S-19(1) - Even in absence of the decree, a judgement of the family court can
be challenged in an appeal before the High Court and the said appeal is to
be treated as Miscellaneous appeal.

2024(2)PLJR (D.B.) (Ravikant v/s Bandana Kumari
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